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THE CANADIAN CONSTITUTION. 

A self-governing community is one that governs itself. And 
a colony is one that does not. That sounds very clear. But what, 
then, is a self-governing colony? There cannot be such a thing? 
Oh, yes, there are many of them. Canada is one. But is Canada 
a colony? Yes, but the term in this connection needs explanation. 

If you assume that a self-governing colony means one that 
really governs itself your assumption is wrong. A self-governing 
colony does not mean a colony that governs itself — much as you 
would wish all descriptive adjectives to describe accurately — any 
more than a free citizen means one that, absolutely, can do as he 
pleases. In the Colonial Office in Downing Street, there are two 
sets of files — one for colonies without legislatures, called Crown 
Colonies, and the other for colonies with legislatures, called self- 
governing colonies. These legislatures may be of any descrip- 
tion — legislatures with little, less, least authority, or with much, 
more, most authority — that is quite immaterial. There are but 
two sets of colonies — one with and one without legislatures. Some 
are Crown Colonies, which means that Downing Street governs 
them, and the others are self-governing colonies, which means 
that they have some of the characteristics of a self-governing 
community. 

But which, and how many of these characteristics has Can- 
ada? In 1792 the Provinces of Upper and Lower Canada (now 
Ontario and Quebec) were self-governing colonies — that is, they 
had legislatures, and (with the exception of three years in the 
lower province) they have been self-governing colonies ever since ; 
but while in the early days the noun, "colony," pervaded all polit- 
ical arrangements, now the adjective, "self-governing," has almost 
completely squeezed the noun out of the phrase. 

How this has happened is a long and most interesting story, 
one that very closely parallels English constitutional history, and 
American also down to 1776. 

England is proud of her race of sovereigns, and particularly 
proud of the achievement of her political liberties. Paradoxically 
enough, however, it was as against these very sovereigns that 
England had to struggle for these very liberties ; and it was only 
by beating her Kings (including the beheading of one and the 
dethroning of another) that any achievement at all was accom- 
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plished. England had made great progress by 1792. The Kings 
by that time had been fairly well defeated. The Ministers had 
ceased to be King's Ministers (mere favorites and appointees of 
the King) and had become (Pitt the first of them) Ministers 
of the people — responsible, not to the King but to the House of 
Commons, and removable by loss of a majority there. 

One might have expected, then, that these long-fought-for and 
highly valued liberties would have naturally accompanied the estab- 
lishment of local parliaments in all parts of the British Empire. 
They had been obtained by assertion of the rights of the people as 
against the alleged prerogatives of the Crown — the right, prin- 
cipally, of people to govern themselves as against the right of some 
one man (the son of his father) to govern them. This great 
right had at last been established and almost acknowledged when, 
in 1792, parliaments commenced in Upper and Lower Canada. 
But in Canada the British people set up those very "prerogatives 
of the Crown" which they had battered down in Britain; and 
steadily and persistently (even to the point of rebellion) they 
denied to Canadians the great political liberties which, with such 
noble assertion and indomitable resolution, they had obtained for 
themselves. 

And so the historic struggle recommenced; the Governors in 
Canada playing the parts of the Kings in England ; the people in 
Canada pursuing the same tactics and using the same arguments 
that had brought final victory to their fathers in England; the 
same lists of grievances, the same "humble" petitions for their 
removal; the same refusal of supplies until they were removed; 
the same rebellions, because redress could not be obtained other- 
wise ; the same relief after the rebellions. 

American colonial history was precisely the same, except that 
in 1775 rebellion was successful, while the Canadian ententes 
were easily put down. The natural evolution of a self-governing 
colony into self-government, was interrupted and ended in the 
case of the thirteen colonies. How far has it proceeded in Canada? 

To understand the Canadian constitution, sharp distinction 
must be made between form and reality, between fiction and 
verity. Unskilled readers of English constitutional history are 
often led astray by the continued use of language that had long 
ago lost its meaning. On page after page one may read about 
the "prerogatives of the Crown" with respect to something or 
other — that the King does this and this — and students are abso- 
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lutely misled into imagining that the King really has the preroga- 
tive right to do it, and does it. Other parts of the book are, of 
course, quite inconsistent with that notion. The writer tells you 
that the King acts only on the advice of his Ministers (save in 
the rarest of cases) ; he ought to tell you that he usually does 
not act at all, and that his principal prerogative now is to do as 
he is told. 

For example (to cite the King's highest "prerogative"), the 
British Parliament consists of three estates: King, Lords, and 
Commons. Nothing can become law without the assent of all 
three. According to constitutional lawyers, each estate has an 
equal right to veto the proposal of either of the others. But the 
King never exercises that right. His prerogative is gone. Queen 
Anne (200 years ago) was the last sovereign that exercised it. 
Nowadays the King follows the advice of his Ministers. If he 
refused to give his assent — well, he would soon cease to be King. 

This distinction between fact and fiction pervades almost every 
relation between Canada and the United Kingdom. 

Observe, for example, how the Canadian constitution was made. 
It was enacted, of course, by the British Parliament (1867) ; but 
where did its various provisions come from? All previous Can- 
adian constitutions were drafted in the Colonial Office in London ; 
were elaborately debated in Parliament; and their final form re- 
flected the wisdom or unwisdom of the Houses there. Canadians 
were not consulted as to the earlier of the series. The general 
outline of the second to last of them was submitted to the old 
Provinces of Upper and Lower Canada for approval, but that was 
a new piece of deference, and no reference to the approval ap- 
peared in the statute. The recital was : "Whereas it is necessary 
that provision be made for the good government," etc. 

The present constitution was drawn in Canada; was agreed to 
by Canadians; and was taken to London to be enacted, 1 and it 
recites : 

"Whereas the Provinces of Canada, Nova Scotia and New 
Brunswick have expressed their desire to be federally united into 
one Dominion," etc. 

That was in 1867. In 1900 the Australian Colonies agreed to 
federate, and the British statute creating the new Commonwealth 
recited : 

"That some changes were made in Downing Street, and agreed to 
by the Canadian delegates there, does not affect the point above made. 
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"Whereas the people of New South Wales, Victoria, South 
Australia, Queensland, and Tasmania, humbly relying on the 
blessing of Almighty God have agreed to unite in one indissoluble 
Federal Commonwealth under the Crown of the United Kingdom 
of Great Britain and Ireland, and under the constitution hereby 
established." 

Not only so, but a clause in the statute provides: 

"This constitution shall not be altered except in the following 
way :" 

namely, by proposals adopted by the Federal parliament and rati- 
fied by popular vote. The American constitution, enacted, in re- 
ality as well as in form, for the American people, recited : 

"We, the people of the United States * * * do ordain, 
and establish this constitution for the United States of America"; 

and all amendments of it derive from the same source. The 
Canadian and Australian constitutions while declared by the Brit- 
ish Parliament, were really formed, not by the Colonial Office but 
by the colonials themselves ; and the amendment of the Australian 
document is in the hands of the Australians. 

The transition in Colonial constitution-making, therefore, from 
"colony" to "self-governing" is marked, interesting, and significant. 
In form the British Parliament still maintains its authority. In 
reality it has gone with the emigrants. 

Legislative jurisdiction is distributed in Canada, as in the 
United States, between the Federal and the Provincial (State) 
legislatures; but in Canada there is a peculiar provision for 
"disallowance" of statutes passed by all these bodies. The Fed- 
eral Executive may disallow (that is annul) any statute of a Pro- 
vincial legislature within one year after its passage. And the 
King-in-Council (really the Colonial Secretary) may disallow any 
statute of the Federal legislature within two years. 

In the earlier years disallowance was of frequent occurrence, 
and the Provinces are still sometimes held in check by Ottawa 
(for example, recent British Columbia anti- Japanese legislation 2 ) ; 
but there has been no interference by Downing Street with Can- 
adian Federal legislation for nineteen years; and there will be 
none in the future. If it were attempted — well, Canada is too 
big now to tolerate it. 

The Governor-General of Canada is appointed (for five years) 
by the British Executive, but with very careful attention to Can- 

* British Columbia and California agree about Asiatic labor. 
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adian susceptibilities. Like the King, whom he represents, the 
Governor has nominally very extensive powers; and like the 
King he retains them by most assiduous abstension from the slight- 
est appearance of attempt to exercise them. He takes no part in 
our political discussions. He may indeed possess opinions about 
them (we have no express law against that), but he must refrain 
absolutely from any expression of them, and must appear as 
though he had none. Now and then, in answer to some of the 
many congratulatory and loyal addresses, he makes a little slip 
or appears to do so; the newspapers are at once at his throat; 
the next day you will see some semi-official denial or disclaimer; 
and the Governor is more careful in future. 

It is a very curious situation, but we rather like it. If our 
Governor were in reality our chief executive officer (such as the 
President is in the United States) we would not, of course, import 
a new British nobleman every five years for the work — he would 
be the most incapable of mortals for it. But as our real chief 
is our Prime Minister, who holds office by our votes and at our 
pleasure, who is one of ourselves, and the one that we deem most 
worthy of our trust, we care little that the nominal chief is some- 
body else. No doubt his presence with us is a badge of our colo- 
nialism, our subordination, our political inferiority, about which 
some of us are becoming a little sensitive; but we find some 
compensation in the absence of presidential elections; and a great 
many of us would rather retain subordinate relations with Great 
Britain than have no relations at all — which is the alternative. 

The Governors of our Provinces are appointed by the Federal 
Executive. They, too, are legislative and executive nonentities. 
They have strong political convictions, for they were all party 
men. But during their five years they must pretend that they 
have none. Their duty is the socialities — dinners, foundation- 
stones, balls, church-openings, school-closings and the like. It 
is astonishing how quickly these party fighters relapse into 
homilies. 

Canadian Administrations are formed in the British fashion, 
namely, not by the King or Governor, but by the House of Com- 
mons. That is to say, the Governor must make Prime Minister 
the man whom the House of Commons approves; and the Prime 
Minister in the selection of his cabinet is limited by the same 
necessity. The House of Commons may at any moment express 
its disapproval of the Administration (vote want of confidence in 
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it) and out it goes. In the United States, the Administration is 
responsible to the President or Governor, and is unaffected by 
adverse votes in the Assemblies. In Canada, the Administration 
is responsible to the House of Commons, and may be displaced 
at any time. There are advantages in both systems, as the present 
British Ambassador in Washington has explained in his "Amer- 
ican Constitution." 

The Canadian Senate is the result of a curious compromise 
between aristocratic and democratic notions. Being not only Brit- 
ish but, by reason of geographical situation, anti-American, we 
declared that we wanted a "constitution similar in principle to 
that of the United Kingdom." 3 At the same time we had no 
"Lords," and only a very few "Sirs" of any kind, out of which to 
make a House of Lords. We did the best we could: To elect 
our second-chamber men, was too democratic; to create off-hand 
seventy-two Peers with everlasting hereditary rights, was much 
too aristocratic; so we said that seventy-two ordinary men should 
be Senators for their respective lives; and that vacancies should 
be filled up with similar persons for their lives. The appointments 
had, of course, to be made by somebody; so, using as nearly as 
we could the language of summons to the House of Lords, we 
said that — 

"The Governor-General shall, from time to time, in the Queen's 
name, by instrument under the Great Seal of Canada, summon 
qualified persons to the Senate." 

Neither the Queen, however, nor the Governor has anything 
to do with the appointments. The Ministers of the day have sole 
control; and they, quite naturally, appoint their political friends — 
very frequently men who have been defeated in elections for the 
House of Commons. The result of this stupid arrangement is that 
during Sir John A. Macdonald's long tenure of office, the Senate 
became overwhelmingly Tory; that it did nothing at all while its 
friends were in office; that it became very busy and energetic as 
soon as its friends were beaten at the polls; that, thereafter, it 
speedily (for most of the Senators are elderly when appointed) 
assumed a Liberal complexion; and that it is now so liberal that 
it will do nothing more until the Tories get back to office. For- 
merly the Liberals scoffed at the Senate and insisted upon its 
reform. Now it is the Tories who are convinced of its uselessness 
and absurdity. 

'So recited in the Federation statute. 
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In Canada there are but two Federal Courts — one the Ex- 
chequer Court in which claims against the Federal Government 
and a few other cases are tried ; and the other the Supreme Court 
of Canada, having appellate jurisdiction from the Exchequer Court 
and from all final decisions of the Provincial (State) courts. 

From all. these Courts, appeal lies to the Judicial Committee of 
the Privy Council in England. Canada still shows her humble 
breeding by the acknowledgment that she is unfit to decide her 
own lawsuits. To many of us, the situation is full of humiliation. 
When the United States had a white population less than half 
the number of our people they established a Supreme Court with 
which they have always had good reason to be well satisfied. 
Canada has never been quite sure of its Supreme Court; and the 
principal reason for its insufficiency is its mere colonial character. 
Were its judgments final, we would be more careful of its composi- 
tion, and seats in it would not be declined. It is stronger to-day 
than ever before. When Canada comes to trust it, appeals to Eng- 
land will cease. Already Australia has been accorded (really, 
though not in form) the right to inhibit appeals to judges in the 
antipodes. Canada has no such power, but that, too, is a question 
of form. She can in reality do as she likes; for no power that 
she wants will or can be denied her. 

When Canada was a Colony her fiscal policy was made in 
Downing Street, London. The old notion of a colony was that it 
should furnish raw materials to its metropolitan only ; consume the 
manufactures of the metropolitan only (making nothing for itself) ; 
and provide, asylum for the surplus population of the metropolitan. 
The advent of free trade (in the eighteen-forties) terminated all 
imperial restrictions upon colonial commerce, and Canada was not 
only permitted but compelled, somewhat too suddenly, to adopt 
the new ideas. 

Shortly afterwards Canada- exhibited striking inclination to en- 
courage her own manufactures — even to the injury of British 
firms — by a system of protective duties. The Colonial Office was 
amazed at such presumption and forbade it. The Canadian Gov- 
ernment replied as follows: 

"Self-government would be utterly annihilated if the views of 
the Imperial Government were to be preferred to those of the 
people of Canada. It is therefore the duty of the present Govern- 
ment (of Canada) distinctly to affirm the right of the Canadian 
legislature to adjust the taxation of the people in the way they 
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deem best, even if it should unfortunately happen to meet the 
disapproval of the Imperial Ministry. Her Majesty cannot be 
advised to disallow such Acts, unless her advisers are prepared 
to assume the administration of the affairs of the Colony, irre- 
spective of the views of its inhabitants." 

Not being quite prepared for the assumption of such large re- 
sponsibility, the British Ministry receded, and Canada's first tariff- 
protection against British manufacturers became law. 

Since then Canada has made such tariffs for herself as she 
pleased; and now her fiscal independence is so complete that she 
is ready to negotiate with great Britain as with the United States, 
or any other foreign country, for tariff preferences. 

As a matter of form, Canada has no relations with anybody but 
the Colonial Office in London, and has therefore no foreign repre- 
sentatives. In her superlatively colonial days one Province of 
Canada could not communicate with another. If a Governor of 
Upper Canada wished to write a note to the Governor of Lower 
Canada, he sent it to the Colonial Office with a request that it might 
be forwarded to its destination. And until recently, if a Canadian 
Governor desired to communicate with the British Ambassador at 
Washington he wrote to the Colonial Office; the Colonial Office 
sent the despatch to the Foreign Office (next door) ; and the For- 
eign Office sent it on to Washington. That is all still done ; but our 
Governor now sends direct to the British Ambassador a copy of 
the despatch which he will officially receive a month or two after- 
wards. 

Two Canadian Ministers have personally just completed long 
tariff negotiations with the Government of France. A few years 
ago any proposal that we had to make to France would have gone 
to the Colonial Office, then to the Foreign Office, then to the British 
Ambassador at Paris, then to the French Foreign Bureau, then 
(probably) to the men it was intended for. French Ministries do 
not live long enough to arrive at tariff agreements in that way. 

Succeeding that style of thing it was permitted that a Canadian 
might be associated with a British plenipotentiary — associated as 
an assistant merely; then the Canadian was permitted to negotiate 
while the British gentleman looked on ; now he needn't look on un- 
less he wishes to — he may attend to his own affairs. Once declare 
that 

"self-government would be utterly annihilated if the views of the 
Imperial Government were to be preferred to those of the Cana- 
dian people," 
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and the result necessarily follows that Canadian statesmen must 
be the executors of Canadian will. The form, however, still re- 
mains, and the Canadians must still be accredited by the British 
Foreign Office. 

In Canada's ultra-colonial childhood, her British Governors, as 
representatives of the King, did as they pleased with the Canadian 
militia — enrolled them, officered them, ordered then out. Nomi- 
nally British sovereigns have still control, for the only clause in 
the Canadian constitution relating to the subject is this : 

"The Commander-in-Chief of the Land and Naval Militia, 
and of all naval and military forces, of and in Canada, is hereby 
declared to continue and be vested in the Queen." 

Of course nobody meant that Queen Victoria was personally to 
command the forces; but persons not familiar with the curious 
formal deference of Britons to their sovereigns accompanied by 
the sturdiest denial of all real subordination, would hardly imagine 
that, quite consistently with this clause, Queen Victoria had no 
more effective control over the Canadian militia than had the 
President of the United States. The whole subject is regulated 
by Canadian statute ; the official chief of the Canadian forces is the 
Minister of Militia; and the active command is provided for by 
Canadian legislation. 

The difference between being really at war, and only being 
legally and nominally so, is somewhat important and very unusual. 
As part of the British Empire Canada is, as a matter of constitu- 
tional law, at war with any nation at odds with Great Britain. But 
Canada is under no constitutional obligation, and has never agreed, 
to take active part in British wars. Canada has always done so, 
but although, for example, she was a few years ago legally (as a 
matter of international law) at war with the Transvaal and sent 
contingents there, she might, had she so wished, have acted as a 
neutral. 

Only once in our history (at the Colonial Conference of 1902) 
has Canada been asked to declare what she would do in case of 
Great Britain becoming involved in a European war. The answer 
(in which Australia joined) was as follows: 

"The representatives of Canada and Australia were of opinion 
that the best course to pursue was to endeavour to raise the stand- 
ard of training for the general body of their forces, to organize 
the departmental services and equipment required for the mobili- 
zation of a field force, leaving it to the colony, when the need 



36 COLUMBIA LAW REVIEW. 

arose, to determine how and to what extent it should render 
assistance." 

In form, then, and according to all statutes and international 
law, Canada is still a colony ; in reality she is a self-governing com- 
munity. In form all her legislation is subject to approval by the 
Colonial Office; in reality such approval is never asked, and dare 
not be withheld. In form all her foreign relations are managed 
for her by the British Foreign Office; in reality she makes her 
own tariff arrangements. In form she becomes a belligerent when- 
ever Great Britain is at war ; in reality she is a belligerent or not as 
she may choose. 

In form Canada is a colony — a subordinate and subservient and 
dependent colony. 

In reality Canada is independent, and may, if she choose, at 
any moment add form to reality. 

At present Canada shows no desire for formal separation. She 
will not, of course, always be content to wear livery. Change is 
inevitable. Some of our people suggest Imperial Federation, but 
so far no one of them has been able to suggest a scheme which does 
not involve the loss of control of some of our own affairs. That 
control has, with very much difficulty, been brought across the 
Atlantic. No minutest part of it will ever return. 

Canadian Independence is the only other alternative. We are 
not ashamed, we are rather proud, of its present reality. Forms 
sometimes last long after their contents have vanished. 

John S. Ewart. 

Ottawa, Canada. 



